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would a firm-fixed-price contract nor-
mally justify a reward of less than 4
percent. Where proper contract type se-
lection has been made, the reward for
risk by contract type would usually

fall into the following percentage
ranges:
Percentage
Type of contract ranges
Cost-plus-fixed-fee Oto1l.
Prospective price determination .. 4t0 5.
Firm-fixed-price 410 6.

(A) These ranges may not be appro-
priate for all acquisitions. The con-
tracting officer might determine that a
basis exists for high confidence in the
reasonableness of the estimate, and
that little opportunity exists for cost
reduction without extraordinary ef-
forts. The contractor’s willingness to
accept ceilings on their burden rates
should be considered as a risk factor
for cost-plus-fixed-fee contracts.

(B) In making a contract cost risk
evaluation in an acquisition that in-
volves definitization of a letter con-
tract, consideration should be given to
the effect on total contract cost risk as
a result of partial performance under a
letter contract. Under some cir-
cumstances, the total amount of cost
risk may have been effectively reduced
by the existence of a letter contract.
Under other circumstances, it may be
apparent that the contractor’s cost
risk remained substantially as great as
though a letter contract had not been
used. Where a contractor has begun
work under an anticipatory cost letter,
the risk assumed is greater than nor-
mal. To be equitable, the determina-
tion of a profit weight for application
to the total of all recognized costs,
both those incurred and those yet to be
expended, must be made with consider-
ation to all relevant circumstances,
not just to the portion of costs in-
curred or percentage of work com-
pleted prior to definitization.
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Subpart 1516.3—Cost-
Reimbursement Contracts

1516.301-70 Payment of fee.

The policy of EPA for cost-reim-
bursement, term form contracts is to
make provisional payment of fee (i.e.
the fixed fee on cost-plus-fixed-fee type
contracts or the base fee on cost-plus-



1516.303

award-fee type contracts) on a percent-
age of work completed basis, when such
a method will not prove detrimental to
proper contract performance. Percent-
age of work completed is the ratio of
the direct labor hours performed in re-
lation to the direct labor hours set
forth in the contract in clause 1552.212-
70, ‘““Level of Effort—Cost Reimburse-
ment Term Contract.”” Provisional pay-
ment of fee will remain subject to
withholding provisions, such as 48 CFR
52.216-8, Fixed Fee.

[56 FR 43711, Sept. 4, 1991]
1516.303 Cost-sharing contracts.

1516.303-71 Definition.

Cost-sharing is a generic term denot-
ing any situation where the Govern-
ment does not fully reimburse a con-
tractor for all allowable costs nec-
essary to accomplish the project under
the contract. This term encompasses
cost-matching and cost-limitations, in
addition to cost-sharing. Cost-sharing
does not include usual contractual lim-
itations such as indirect cost ceilings
in accordance with FAR 42.707, or ceil-
ings on travel or other direct costs.
Cost-sharing contracts may be required
as a result of Congressional mandate.

[61 FR 14504, Apr. 2, 1996]

1516.303-72 Policy.

(a) The Agency shall use cost-sharing
contracts where the principal purpose
is ultimate commercialization and uti-
lization of technologies by the private
sector. There should also be a reason-
able expectation of future economic
benefits for the contractor and the
Government beyond the Government’s
contract.

(b) Cost-sharing may be accom-
plished by a contribution to either di-
rect or indirect costs, provided such
costs are reasonable, allocable and al-
lowable in accordance with the cost
principles of the contract. Allowable
costs which are absorbed by the con-
tractor as its share of contract costs
may not be charged directly or indi-
rectly to the Agency or the Federal
Government.

(c) Unsolicited proposals will be con-
sidered on a case-by-case basis by the
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Contracting Officer as to the appro-
priateness of cost-sharing.

[61 FR 14504, Apr. 2, 1996]

1516.303-73 Types of cost-sharing.

(a) Cost-sharing may be accom-
plished in various forms or combina-
tions. These include, but are not lim-
ited to: cash outlays, real property or
interest therein, personal property or
services, cost matching, or other in-
kind contributions.

(b) In-kind contributions represent
non-cash contributions provided by the
performing contractor which would
normally be a charge against the con-
tract. While in-kind contributions are
an acceptable method of cost-sharing,
should the booked costs of property ap-
pear unrealistic, the fair market value
of the property shall be determined
pursuant to 1516.303-74 of this chapter.

(¢) In-kind contributions may be in
the form of personal property (equip-
ment or supplies) or services which are
directly beneficial, specifically identi-
fiable and necessary for the perform-
ance of the contract. In-kind contribu-
tions must meet all of the following
criteria before acceptance.

(1) Be verifiable from the contrac-
tor’s books and records;

(2) Not be included as contributions
under any other Federal contract;

(3) Be necessary to accomplish
project objectives;

(4) Provide for types of charges that
would otherwise be allowable under ap-
plicable Federal cost principles appro-
priate to the contractor’s organization;
and

(5) Not be paid for by the Federal
Government under any contract, agree-
ment or grant.

[61 FR 14504, Apr. 2, 1996]

1516.303-74 Determining the value of
in-kind contributions.

In-kind contributions accepted from
a contractor will be addressed on a
case-by-case basis provided the estab-
lished values do not exceed fair market
values.

(a) Where the Agency receives title
to donated land, building, equipment or
supplies and the property is not fully
consumed during performance of the
contract, the Contracting Officer
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should establish the property’s value
based on the contractor’s booked costs
(i.e., acquisition cost less depreciation,
if any) at the time of donation. If the
booked costs reflect unrealistic values
when compared to current market con-
ditions, the Contracting Officer may
establish another appropriate value if
supported by an independent appraisal
of the fair market value of the donated
property or property in similar condi-
tion and circumstances.

(b) The Contracting Officer will mon-
itor reports of in-kind costs as they are
incurred or recognized during the con-
tract period of performance to deter-
mine that the value of in-kind services
does not exceed fair market values.

(c) The value of any services or the
use of personal or real property do-
nated by a contractor should be estab-
lished when necessary in accordance
with generally accepted accounting
policies and Federal cost principles.

[61 FR 14505, Apr. 2, 1996]

1516.303-75 Amount of cost-sharing.

(a) Contractors should contribute a
reasonable amount of the total project
cost covered under the contract. The
ratio of cost participation should cor-
relate to the apparent advantages
available to performers and the prox-
imity of implementing commercializa-
tion, i.e., the higher the potential for
future profits, the higher the contrac-
tor’s share should be.

(b) Fee will not be paid to the con-
tractor or any member of the contrac-
tor team (subcontractors and consult-
ants) which has a substantial and di-
rect interest in the contract, or is in a
position to gain long term benefits
from the contract. A vulnerability the
Contracting Officer should consider in
reviewing a prime contractor’s request
for consent to subcontract is whether
subcontractors under prime cost-shar-
ing contracts have a significant direct
interest in the contract to gain long-
term benefits from the contract.

(c) The Contracting Officer, with the
input of technical experts, may con-
sider the following factors in determin-
ing reasonable levels of cost sharing:

(1) The availability of the technology
to competitors;

(2) Improvements in the contractor’s
market share position;
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1516.303-77

(3) The time and risk necessary to
achieve success;

(4) If the results of the project in-
volve patent rights which could be sold
or licensed;

(5) If the contractor has non-Federal
sources of funds to include as cost par-
ticipation; and

(6) If the contractor has the produc-
tion and other capabilities to capital-
ize the results of the project.

(d) A contractor’s cost participation
can be provided by other subcontrac-
tors with which it has contractual ar-
rangements to perform the contract as
long as the contractor’s cost-sharing
goal is met.

[61 FR 14505, Apr. 2, 1996]

1516.303-76 Fee on cost-sharing con-
tracts by subcontractors.

(a) Subcontractors under prime cost-
sharing contracts who do not have a
significant direct interest in the con-
tract or who are not in a position to
gain long-term benefits from the con-
tract may earn a fee.

(b) Contracting Officers should be
alert to a potential vulnerability for
the Government under cost-sharing
contracts when evaluating proposed
subcontractors or consenting to a sub-
contract during contract administra-
tion, where the subcontractor is a
wholly-owned subsidiary of the prime.
The vulnerability consists of the sub-
sidiary earning a large amount of fee,
which could be returned to the prime
through stock dividends or other inter-
company transactions. This could cir-
cumvent the objective of a cost-sharing
contract.

[61 FR 14505, Apr. 2, 1996]

1516.303-77 Administrative
ments.

require-

(@) The initial Procurement Request
shall reflect the total estimated cost of
the cost-sharing contract. The face
page of the contract award shall indi-
cate the total estimated cost of the
contract, the Contractor’s share of the
cost, and the Government’s share of
the cost.

(b) The manner of cost-sharing and
how it is to be accomplished shall be
set forth in the contract. Additionally,



1516.307

contracts which provide for cost-shar-
ing shall require the contractor to
maintain records adequate to reflect
the nature and extent of their cost-
sharing as well as those costs charged
the Agency. Such records may be sub-
ject to an Agency audit.

[61 FR 14505, Apr. 2, 1996]

1516.307 Contract clauses.

(a) The Contracting Officer shall in-
sert the clause in 1552.216-71, Date of
Incurrence of Cost, in cost-reimburse-
ment contracts when an anticipatory
cost letter has been issued on the
project.

(b) The Contracting Officer shall in-
sert the clause at 1552.216-74, Payment
of Fee, in solicitations and contracts
where a cost-reimbursement term form
contract is contemplated, unless the
Contracting Officer determines that
such a provision would be detrimental
to ensuring proper contract perform-
ance.

(c) The Contracting Officer shall in-
sert a clause substantially the same as
48 CFR 1552.216-76, Estimated Cost and
Cost-Sharing, in solicitations and con-
tracts where the total incurred costs
are shared by the contractor on a
straight percentage basis. The Con-
tracting Officer may develop other
clauses, as appropriate, following the
same approach, but reflecting different
cost-sharing arrangements negotiated
on specific contract actions.

[49 FR 8852, Mar. 8, 1984, as amended at 56 FR
43711, Sept. 4, 1991; 61 FR 14505, Apr. 2, 1996;
61 FR 57338, Nov. 6, 1996]

1516.370 Solicitation provision.

The solicitation document shall state
whether any cost-sharing is required,
and may set forth a target level of
cost-sharing. Although technical con-
siderations are normally most impor-
tant, the degree of cost-sharing may be
considered in a selection decision when
cost becomes a determinative factor in
a selection decision.

[61 FR 14505, Apr. 2, 1996]
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Subpart 1516.4—Incentive

Contracts
1516.404-2 Cost-plus-award-fee con-
tracts.
1516.404-272 Definitions.
(a) Performance Evaluation Board

(PEB). Group of Government officials
responsible for assessing the quality of
contract performance and recommend-
ing the appropriate fee.

(b) Fee Determination Official. Individ-
ual responsible for reviewing the rec-
ommendations of the PEB and making
the final determination of the amount
of award fee to be awarded to the con-
tractor.

[60 FR 43404, Aug. 21, 1995]

1516.404-273 Limitations.

(a) No award fee may be earned if the
Fee Determination Official determines
that contractor performance has been
satisfactory or less than satisfactory.
A contractor may earn award fee only
for performance rated above satisfac-
tory or excellent. All award fee plans
shall disclose to offerors the numerical
rating necessary to be deemed ‘‘above
satisfactory” or ‘“‘excellent” for award
fee purposes.

(b) The base fee shall not exceed
three percent of the estimated cost of
the contract, exclusive of the fee.

(c) Unearned award fee may not be
carried forward from one performance
period into a subsequent performance
period unless approved by the FDO.

(d) The payment of award fee on a
provisional basis is not authorized.

[60 FR 43404, Aug. 21, 1995]

1516.404-274 Waiver.

The Chief of the Contracting Office
may waive the limitations in para-
graphs (a), (b), and (d) of 1516.404-273 on
a case-by-case basis when unusual or
compelling circumstances exist. The
waiver shall be supported by a jus-
tification and coordinated with the
Procurement Policy Branch in the Of-
fice of Acquisition Management.

[60 FR 43404, Aug. 21, 1995]
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1516.405 Contract clauses.

(a) The Contracting Officer shall in-
sert the clause at 1552.216-70, Award
Fee (SEPT 1995), in solicitations and
contracts when a cost-plus-award-fee
contract is contemplated.

(b) The Contracting Officer shall in-
sert the clause at 1552.216-75, Base Fee
and Award Fee Proposal (SEPT 1995),
in all solicitations which contemplate
the award of cost-plus-award-fee con-
tracts. The Contracting Officer shall
insert the appropriate percentages in
accordance with FAR 15.903(d).

[60 FR 43404, Aug. 21, 1995]

Subpart 1516.5—Indefinite-
Delivery Contracts

1516.505 Contract clauses.

(a) The Contracting Officer shall in-
sert the clause in 1552.216-72, Order-
ing—By Designated Ordering Officers,
in indefinite delivery/indefinite quan-
tity type solicitations and contracts.

(b) The Contracting Officer shall in-
sert the clause in 1552.216-73, Fixed
Rates for Services—Indefinite Delivery/
Indefinite Quantity Contract, in solici-
tations and contracts to specify fixed
rates for services.

Subpart 1516.6—Time-and-Mate-
rials, Labor-Hour, and Letter
Contracts

1516.603 Letter Contracts.

1516.603-3 Limitations.

The CCO is authorized to make the
determination in FAR 16.603-3.

[55 FR 24580, June 18, 1990, as amended at 59
FR 18976, Apr. 21, 1994]

PART 1517—SPECIAL
CONTRACTING METHODS

Subpart 1517.2—Options

Sec.

1517.204 Contracts.

1517.207 Exercise of options.

1517.208 Solicitation provisions and con-
tract clauses.

AUTHORITY: Sec. 205(c), 63 Stat. 390, as
amended, 40 U.S.C. 486(c).
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1517.207

SOURCE: 49 FR 8854, Mar. 8, 1984, unless oth-
erwise noted.

Subpart 1517.2—Options

1517.204 Contracts.

The CCO may approve a contract
with a base contract period and option
periods which total in excess of five (5)
years, unless otherwise prohibited by
statute.

[60 FR 12713, Mar. 8, 1995]

1517.207 Exercise of options.

(a) Unless otherwise approved by the
Chief of the Contracting Office, con-
tracts for services employing option
periods shall require that a prelimi-
nary written notice of the Govern-
ment’s intention to exercise the option
be furnished to the Contractor a mini-
mum of sixty (60) calendar days prior
to the date for the exercise of the op-
tion. Failure to provide such prelimi-
nary notice within the timeframe es-
tablished in the contract waives the
Government’s right to unilaterally ex-
ercise the option and requires the nego-
tiation of a bilateral contract modi-
fication in order to extend the period of
performance, where such an extension
is authorized.

(b) When the term of the service con-
tract coincides with the fiscal year and
delays in receipt of authority to obli-
gate funds for the new fiscal year are
anticipated, the Contracting Officer, if
the contract so provides (see FAR
17.204(d)), may, within 60 days after the
end of the fiscal year, unilaterally ex-
ercise an option to extend the term of
the contract. The option may be exer-
cised only if funds become available
within the 60-day period. In the event
that sufficient funding is not available
within the 60 day period, the Govern-
ment waives the right to exercise the
option, thereby rendering any addi-
tional requirements subject to full and
open competition requirements.

(c) The Contracting Officer, if the
contract so provides, may, subject to
the conditions in FAR 17.204(d), 32.703-
2, and 32.705-1(a), exercise an option
contingent upon the availability of
funds. To exercise such an option, the
contract must contain the clause in
FAR 52.232-18, Availability of Funds.
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